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Advisory Opinion of October 20,2008

The Commission considered the facts that were provided by a County employee in asking
whether there would be any appearance of a conflict of interest under the County Public Ethics
Law in his performing as the Project Manager of a County design/construction project if a
company owned by the employee's brother were to perform work as a second-level
subcontractor of the successful bidder. An appearance of a conflict of interest exists if an
informed member of the public could reasonably believe that there was a conflict with a county
employee's public duties.

Preliminarily, the Commission determined that there is an appearance of a conflict of
interest in the employee participating in the consideration and recommendation of qualifying
bids from potential prime contractors, when the ernployee believes that one of thern, if
successful, will hire his brother's company as a secondJevel subcontractor. First, an informed
member of the pullic could reasonably believe that the employee's knowledge that his brother
likely would get a second-level subcontract from one of the bidding contractors would present a
conflict of interest with the employee's county duties under Section 8-11.A(1) of the Ethics Law,
which prohibits a county employee from "acting on behalf of the county in any manner that
would, to fthe employee's] knowledge, have a direct financial impact . . . on thern or a family
member, or on a business entity in which they or a family member have an interest." Second,
that informed mernber of the public also could reasonablybelieve that confidential information
available to the employee in his county position could be used to assist one of the bidding
contractors in getting the contract, knowing that the employee's brother would gain from that
successful bid. Section 8-11 .A.(7) of the Ethics Law prohibits a county ernployee from
"intentionally using . . . confidential information acquired in [his] official County position, for
their own private gain or that of another." As a remedy, the onployee's supervisor should
proceed with the bid evaluation, analysis, and recorlmendation independently of any input from
the anployee, and the supervisor should disregard any input that he already may have received
from the employee.
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Proceeding to the principal question presented to the Commission, the Commission
determined that, again under Section 8-11.A(1), an informed mernber of the public reasonably
could believe that, if the ernployee performed as Project Manager of a project on which his
brother's company was to perform work as a second-level subcontractor, the employee would be
"acting on behalf of the County" in a "matter that would, to [his] knowledge, have a direct
financial impact" on a member of his family. This provision in the Ethics Ordinance is objective
and straightforward - an ernployee simply cannot "act" at all for the county in a matter that
directly affects a member of his family financially. As a remedy, the employee may not perform
as the Project Manager if the ernployee's brother performs work as a subcontractor on the
project.
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